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preventing the immediate recovery of debts, and fixing certain 
periods for the payment of debts far beyond the period fixed by 
the contract of the parties. These interferences with private con- 
tracts became very common with most of the State Legislatures, 
even after the distress arising from the war had ceased in a great 
degree. They produced distrust and irritation throughout the 
community, to such an extent that new troubles were apprehended, 
and nothing contributed more to prepare the public mind for 
giving up a portion of the State sovereignty, and adopting an 
efficient national government, than these abuses of power by the 
State Legislature." See, also, on this point, Rawle on the Con- 
stitution, and Sergeant's Constitutional Law. 

We have been controlled, in coming to our conclusion, by the 
decisions bearing upon the question latest made by the Supreme 
Court of the United States. We may most safely, we think, pre- 
sume that that court will follow, and not depart from, those deci- 
sions. Should such be the case, it would be detrimental to the 
public should this court decide the redemption law operative upon 
existing contracts, thus leaving debtors to suffer their lands to be 
sold upon the faith of a right to redeem, which the Supreme Court 
might take away; while, should this court decide against the re- 
demption, it will put debtors on their guard to take care of their 
property; and should the Supreme Court afterwards decide in 
favor of redemption, the decision of this court will not have 
worked harm to any great extent. 

The judgment is reversed, cause remanded, &c. 



In the Supreme Court of Pennsylvania, 1862. 

ROBERT FORSYTH VS. DEBORAH WELLS. 

1. Trover will lie to recover the value of coal dug by the owner of land, through a 
mistake of boundaries, out of adjoining land. 

2. The measure of damages in such action, there being no wrongful purpose, will 
be the fair value of the coal in place, as if on a purchase of the coal field from 
the plaintiff, and not its value when mined. 
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This was an action of trover. The parties to the suit were 
owners of adjoining coal tracts. The defendant had, some years 
before, opened a mine or drift in his own land, near the dividing 
line, and had at last worked through into the plaintiff's land, as 
it was alleged, and dug out her coal. The action was brought for 
the conversion of this coal. 

That there was, in fact, any encroachment, was denied by the 
defendant, and it was further contended on his behalf, at the trial 
of the case, that whatever other remedy the plaintiff might have, 
this was not the proper form of action in which to try a question of 
title or boundary. The judge below, however, charged the jury in 
substance, that if the defendant was not at the time of the taking 
of the coal in actual adverse possession of the locus in quo, under 
claim of title, but merely worked into his neighbor's land through 
a mistake of the true boundary line, trover would lie, and that he 
would be obliged to account therein for the value of the coal. 

On the question of damages, it was urged by the defendant, that 
if he was liable at all in this form of action, it would only be for 
the value of the coal in the ground, before he had expended any 
labor in preparing it for market. On the other hand, it was 
claimed by the plaintiff, and the judge so charged, that the mea- 
sure of damages was the value of the coal when dug, or what was 
called knocked down, in the bank ; the difference between these 
two modes of estimation being more than one in eight. 

The jury having found for the plaintiff in the sum of $775, this 
writ of error was taken. 

For the plaintiff in error, it was argued by Kaine, that the real 
matter in dispute was as to the position of a boundary line, and 
this was a question of title which could not be decided in a transi- 
tory action like that of trover : Brown vs. Caldwell, 10 Serg. & R. 
118 ; Mather vs. Trinity Church, 3 Serg. & R. 509 ; Powell vs. 
Smith, 5 Watts, 127. 

But admitting that the coal taken really did belong to the plain- 
tiff below, the measure of damages is only what it would have been 
worth on the purchase from him of a coal leave, that is, of the right 
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to dig and mine it out of her land: Bank of Montgomery vs. 
Reese, 2 Casey, 146 ; Hughes vs. Stevens, 12 Casey, 322. Accord- 
ing to that standard, her loss by the defendant's mistake did not 
amount to $50, whereas under the ruling of the Court she recovered 
nearly $800, which included the cost and expense of preparing 
the bank and digging the coal. Even if the coal is to be consid- 
ered as a personal chattel for which trover would lie, surely the 
defendant cannot be obliged to pay for the labor which he himself 
has expended in reducing it into that condition. 

For the defendant in error it was argued that if trover would 
lie at all for coal severed from the realty, the measure of damages 
must be the value of the coal when brought into that state or con- 
dition which makes it personalty, and the subject of a conversion. 
Such was the decision in Martin vs. Porter, 8 M. & W. 351, and 
in Wild vs. Hott, 9 M. & W. 672 ; and the case of Baker vs. 
Wheeler, 8 Wend. 505, as to trees manufactured into boards, is 
still stronger. And see the opinion of Chief Justice Gibson in 
Wright vs. Grier, 9 Watts, 172. 

That trover will lie for a chattel severed from the land cannot 
now be denied : Hargrave's Co. Litt. 218, b., n. 2 ; Wright vs. 
Grier, ut supra ; Harlan vs. Harlan, 15 Penn. St. 507 ; Ferrand 
vs. Thompson, 5 B. & Aid. 826 ; Moers vs. Wait, 3 Wend. 104. 

There was no real dispute as to the true boundary line ; but if 
there had been, it was immaterial. Where a question of title arises 
incidentally, it may be tried in a transitory action. The true rule, 
as deduced from our cases, seems to be, that where there is an 
actual, visible, and notorious adverse possession, a party shall not 
be allowed to try his title in a transitory action, but must first 
establish his right by ejectment, and then proceed for mesne profits ; 
but where there is no such possession, but a mere solitary trespass, 
or any number of trespasses, the owner may bring a personal tran- 
sitory action, and if the defendant disputes the title, it must neces- 
sarily be tried in that action: Mather vs. Trinity Church, ut 
supra ; Elliott vs. Powell, 10 Watts, 453 ; Harlan vs. Harlan, ut 
supra ; Wright vs. Grier, ut supra. 
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The opinion of the Court was delivered by 

Lowrie, C. J. — We are to assume that it was by mistake that 
the defendant below went beyond his line in mining his coal, and 
mined and carried away some of the plaintiff's coal, and it is fully 
settled, that for this trover lies: 3 S. & R. 515; 9 Watts, 172; 8 
Barr, 294; 9 Id. 343; 9 Casey, 251. 

What, then, is the measure of damages ? The plaintiff insists 
that because the action is allowed for the coal as personal property, 
that is, after it had been mined, or severed from the realty, there- 
fore, by necessary logical sequence, she is entitled to the value of 
the coal as it lay in the pit after it had been mined, and so it was 
decided below. It is apparent that this transfers to the plaintiff 
all the defendant's labor in mining the coal, and thus gives her 
more than compensation for the injury done. 

Yet we admit the accuracy of the conclusion, if we may properly 
base our reasoning on the form, rather than on the principle or 
purpose of the remedy. But this we may not do, and especially 
we may not sacrifice the principle to the very form by which we 
are seeking its enforcement. Principles can never be rectified 
without forms, and are often inevitably embarrassed by unfitting 
ones; but still the fact, that the form is for the sake of the princi- 
ple, and not the principle for the form, requires that the form shall 
serve, not rule the principle, and must adapt itself to its office. 

Just compensation in special classes of cases is the principle of 
the action of trover, and a little study will show that it is no 
unyielding form, but adapts itself to a great variety of circum- 
stances. In its original purpose and in strict form, it is an action 
for personal property lost by one and found by another, and con- 
verted to his own use. But it is not thus restricted in practice ; 
for it is continually applied to every form of wrongful conversion, 
and of taking and conversion, and affords a compensation, nob 
only for the value of the goods, but also for outrage and malice 
in the taking and detention of them : 6 Serg. & R. 426 ; 12 Id. 93 ; 
3 Watts, 333. 

Thus form yields to purpose for the sake of completeness of 
remedy. Even the action of replevin adapts itself thus : 1 Jones, 
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381, and so does trespass : 7 Casey, 456. In very strict form, 
trespass is the proper remedy for a wrongful taking of personal 
property, and for cutting timber, or quarrying stone, or digging 
coal on another's land, and carrying it away ; and yet the trespass 
may be waived, and trover maintained, without giving up any claim 
for any outrage or violence in the act of taking : 3 Barr, 13. It 
is quite apparent, therefore, that this form of action is not so uni- 
formly rigid in its administration as to force upon us any given or 
arbitrary measure of compensation. It is simply a form of reach- 
ing a just compensation for the goods lost. Where there is no 
fraud or violence, or malice, this is enough : 11 Casey, 28. 

Where the taking and conversion are one act, or one continual 
series of acts, trespass is the more obvious and proper remedy, but 
the law allows the waiver of the taking, so that the party may sue 
in trover; and this is often convenient. Sometimes it is even 
necessary, because the plaintiff, with full proof of the conversion, 
may fail to prove the taking by the defendant. But when the law 
does allow this departure from strict form, it is not in order to 
enable the plaintiff, by his own choice of actions, to increase his 
recovery beyond just compensation, but only to give a more con- 
venient form of recovering that much. 

Our case raises a question of taking by mere mistake, because 
of the uncertainty of boundaries, and we must confine ourselves to 
this. The many conflicting opinions on the measure of damages 
in cases of wilful wrong, and especially the very learned and 
thoughtful opinions in the case of Silsbury vs. McOoon, 4 Denio, 
332, and 3 Comst. 379, warn us to be careful how we express our- 
selves on that subject. 

We do find cases of trespass where judges have adopted a mode 
of calculating damages for taking coals, that is substantially equi 
valent to the rule laid down by the Common Pleas in this case, 
even where no wilful wrong was done, unless the taking of the 
coal out by the plaintiff's entry was regarded as such. But even 
then, we cannot avoid feeling that there is a taint of arbitrariness 
in such a mode of calculation, because it does not truly mete out 



230 FORSYTH vs. WELLS. 

just compensation: 5 Mees. & W. 351; 9 ..a. 572; 2 Queen's B. 
283 ; and see 28 Eng. L. & E. K. 175. 

We prefer the rule in Wood vs. Morewood, 3 Queen's B. 440, 
note, where Parke, B., decided, in a case of trover for taking coals, 
that if the defendant acted fairly and honestly, in the full belief 
of his right, then the measure of damages is the fair value of the 
coals as if the coal field had been purchased from the plaintiff. 
See, also, Bainbridge on Mines and Minerals, 510 ; 17 Pick. 1. 

Where the defendant's conduct, measured by the standard of 
ordinary morality and care, which is the standard of the law, is 
not chargeable with fraud, violence, malice, or wilful negligence 
or wrong, the value of the property taken and converted is the 
measure of just compensation. If raw material has, after appro- 
priation, and without such wrong, been changed by manufacture 
into a new species of property, as grain into whiskey, grapes into 
wine, furs into hats, hides into, leather, or trees into timber, the 
law either refuses the action of trover for the new article, or limits 
the recovery to the value of the original article : 6 Hill, 425, and 
note ; 21 Barbour, 92 ; 23 Conn. 523 ; 38 Maine, 174. 

Where there is no wrongful purpose or wrongful negligence in 
the defendant, compensation for the real injury done is the purpose 
of all remedies ; and so long as we bear this in mind we shall have 
but little difficulty in managing the forms of actions so as to secure 
a fair result. If the defendant in this case was guilty of no inten- 
tional wrong, he ought not to have been charged with the value of 
the coal after he had been at the expense of mining it, but only 
with its value in place, with such other damage to the land as his 
mining may have caused. Such would manifestly be the measure 
in an action of trespass for mesne profits : 7 Casey, 456. 

Judgment reversed, and a new trial awarded. 
Read, J., dissented. 



